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Dear Ms. Diamond 

You ask whether certain information is subject to required public disclosure under 
the Texas Open Records Act, chapter 552 of the Government Code. Your request was 
assigned lD# 29379. 

The Tarrant County Criminal District Attorney (the “district attorney”) received a 
request for a police incident report You claim the requested information is excepted 
from required public disclosure under sections 552.101, 552.108, and 552.111 of the 
Government Code. 

Section 552.111 excepts “[a@ interagency or intraagency memorandum or letter 
that would not be available by laws to a party in litigation with the agency.” In a recent 
opinion that reexamined the section 552.111 exception, this office concluded that section 
552.111 excepts from public disclosure only those internal communications consisting of 
advice, recommendations, opinions, and other material reflecting the policymaking 
processes of the governmental body at issue. Open Records Decision No. 615 (1993) at 5 
(copy enclosed). The policymaking functions of an agency, however, do not encompass 
routine internal administrative and personnel matters. Id Furthermore, section 552:lll 
does not except purely factual information from disclosure. Id. 

A police incident report is not an internal communication consisting of advice, 
recommendations, opinion, and other material reflecting the policymaking processes of a 
govemmentai body. Furthermore, the report mainly consists of purely factual 
information. The minor portion of the information that could be considered opinion 
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relates solely to the incident at hand not to the policymaking process of the police 
department or the district attorney. You may not, therefore, withhold the incident report 
under section 552.1 I1 of the Government Code. 

Section 552.108 provides that: 

(a) A record of a law enforcement agency or prosecutor that 
deals with the detection, investigation, or prosecution of crime is 
excepted from [required public disclosure]. 

(b) An internal record or notation of a law enforcement agency 
or prosecutor that is maintained for internal use in matters relating to 
law enforcement or prosecution is excepted from [required public 
disclosure]. 

Where an incident involving allegedly criminal conduct is still under active investigation 
or prosecution, section 552.108 may be invoked by any proper custodian of ioformation 
which relates to the incident. Open Records De&ion Nos. 474 (1987); 372 (1983). 
Certain factual information generally found on the front page of police offense reports, 
however, is public even during an active investigation. Houston Chronicle Publishing 
Co. v. City ojHouston, 531 S.W.2d 177 (Tex. Civ. App.-Houston [14th Dist.] 1975), 
writ refd nr.e. per curiam, 536 S.W.2d 559 (Tex. 1976); Gpen Records Decision No. 
127 (1976) at 3-4 (list of factual information available to the public) (copy enclosed). 

After a file has been closed, either by prosecution or by administrative decision, 
tire availability of section 552.108 is greatly restricted. Open Records Decision No. 320 
(1982). The test for determining ,whether information regarding closed investigations is 
excepted t%om public disclosure under section 552.108 is whether release of the records 
would unduly interfere with the prevention of crime and the enfomement of the law. 
Gpen Records Decision No. 553 (1990) at 4 (and cases cited therein). A govermnental 
body claiming the “law enforcement” exception must reasonably explain how and why 
release of the requested information would unduly interfere with law enforcement and 
crime prevention. Gpen Records Decision No. 434,(1986) at 2-3. 

You do not indicate that this is an active investigation nor do you demonstrate 
how release of the information would unduly interfere with the prevention of.crime and 
the enforcement of the law. You may not withhold the requested informationunder 
section 552.108 of the Government Code. .,” ,.~ , 

Section 552.101 excepts “information considered to be confidential by law, either 
constitutional, statutory, or by judicial decision.” You claim the information is made 
confidential under article 5.05(b) of the Texas Code of Criminal Procedure. Article 5.05 
provides in pertinent part: 
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(a) A peace officer who investigates a family violence incident 
or who responds to a disturbance call that may involve family 
violence shah make a written report, including but not limited to: 

(1) the names of the suspect and complainant; 

(2) the date, time, and location of the incident; 

(3) any visible or reported injuries; and 

(4) a description of the incident and a statement of its 
disposition. 

(b) Each local law enforcement agency shall establish a 
departmental code for identifying and retrieving family violence 
reports as outlined in Subsection (a) of this section. A district or 
county attorney or an assistant district or county attorney exercising 
authority in the county where the law enforcement agency maintains 
records under this section is entitled to access to the records. 

You claim that “[tlhe absence of other listed authorized personnel to receive the 
document supports that this document is not [o]pen.” As a general rule, statutory 
eotidentiality under section 552.101 requires express language making particular 
information confidential. Open Records Decision No. 478 (1987). Article 5.05(b) does 
not expressly make incident reports on family violence confidential. You do not raise nor 
are we aware of any other laws that would make the requested information confidential as 
a matter of law. Accordingly, you may not withhold the requested information under the 
statutory confidentiality portion of section 552.101 of the Government Code. 

Section 552.101 also excepts information made confidential by common-law 
privacy. For information to be protected from public disclosure under the common-law 
right of privacy as section 552.101 incorporates it, the information must meet the criteria 
set out in industrial Foundation v. Texas Industrial Accident Board, 540 S.W.2d 668 
(Tex. 1976), cert. denied, 430 U.S. 931 (1977). The Industrial Foundation court stated 
that 

information . . . is excepted from mandatory disclosure under 
Section 3(a)(l) as information deemed confidential by law if (1) the 
information contains highly intimate or embarrassing facts the 
publication of which would be highly objectionable to a reasonable 
person, and (2) the information is not of legitimate concern to the 
public. 


